Lincoln S.T. Ashida
Corporation Counsel

Harry Kim
M.
aver Gerald Takase
Assistant Corporation
Counsel

COUNTY OF HAWAI1
OFFICE OF THE CORPORATION COUNSEL

101 Aupuni Street, Suite 325 o Hilo, Hawaii 96720-4262 < (808) 961-8251 e Fax (808) 961-8622
July 29, 2004

Corporation Counsel Opinion 2004-04

Honorable Bob Jacobson
Hawai'i County Council
County of Hawai'i

25 Aupuni St.

Hilo, Hl 96720

Dear Councilman Jacobson:

RE: Article Ill, Section 3-2, Hawai'i County Charter
WRK NO. 03-3641

This communication is intended to address the apparent discrepancy between
Corporation Counsel Opinion 2004-03, and a letter dated April 16, 1998, from former
Assistant Corporation Counsel Ted H. S. Hong, to former Counciiman John Ray,
concerning the Hawai'i County Charter's "term limits law."

For ease of reference, both Mr. Hong's letter (hereinafter "1998 letter") and the
communication from former Councilman John Ray and its attachments are appended
hereto for reference purposes.

| first became aware of the 1998 letter after our Opinion 2004-03 had been
completed and routed to you. In hindsight, this was a good thing, since my research
was truly independent, and devoid of any influence from my predecessors in office.

With all due respect to Mr. Hong, we disagree with his conclusion as to the
"effective date" of the charter amendment.

The 1998 letter accurately points out, as we have in our Opinion 2004-03, that
Ordinance No. 95-20 fails to properly identify a start date for purposes of calculating
term limits. The ordinance also lacks significant legislative history in order to properly
glean the intent of the County Council.

The 1998 letter cites the following language from the Hawai'i County Charter,
relating to charter amendments:

If the majority of the voters voting upon a charter amendment votes in
favor of it or a new charter, if a new charter is proposed, the amendment or
new charter shall become effective at the time fixed in the amendment or
charter. Amended, 1990 Gen. Elec.) (Emphasis added)
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Article XV, Section 15-3, Hawai'i County Charter (1991).

The 1998 letter then cites to McQuillin Municipal Corporations, a general treatise
on government law:

Unless otherwise provided by law, amendments of constitutional charters take
effect from the date of their approval by the people. (Footnote omitted)
(Emphasis added)

McQuillin Municipal Corporations, Sec. 9.27, at 267 (3" Ed.) (1996).

The 1998 letter finally cites a 1996 Hawai'i case (State of Hawai'i Organization of
Police Officers [SHOPOQ] v. Society of Professional Journalists-University of Hawai'i
Chapter, 83 Hawai'i 378, 389-90, 927 P.2d 386, 397 [1996]) for the general proposition
that "absent clear and express statutory language to the contrary, a law becomes
operative upon the effective date of passage or adoption."

An "effective date" for the 1996 charter amendment does not appear on the
ballot, in the legislative history, nor anywhere else pertinent for purposes of this inquiry.
Further, what constitutes the "effective date" is not adequately defined in the 1998 letter
and the authorities cited therein.

The more specific, germane question (which is the subject of the present
debate), is whether council members already in office, or elected contemporaneously
with the "term limits law" are subject to this new law, and what terms are included or
excluded from this calculation.

Thus, although there is no question candidates not already in office as of
November 5, 1996, would be forthwith limited to eight consecutive years of service (i.e.,
the "term limit law" would first apply in the 1998 election), the charter amendment fails to
properly address the next question, which is "what about candidates already in office, or
elected in 1996, and what terms are counted?"

The 1998 letter did not have the benefit of the most compelling case cited in
Opinion 2004-03, Woo v. Superior Court, 83 Cal.App.4™ 967, 100 Cal.Rptr.2d 156
(2000), which was decided two years after the 1998 letter was authored. The Woo case,
along with the other cases cited in Opinion 2004-03, do address the specific and
germane question of whether to include candidates already serving in office or elected
contemporaneously with term limit laws, and what years of service are counted towards
such limits.

Although Woo, supra, a California case, is not legally binding on Hawai'i courts, it
nonetheless contains sound legal reasoning which we believe most compelling. For this
reason, we believe Hawai'i courts would adopt this position from a sister jurisdiction in
the Ninth Circuit. Of course, there is a possibility Hawai'i courts may reject this position,
in favor of a different legal conclusion.
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As | expressed to you during a recent informal discussion, at first blush, it did
appear the "effective date" of the Charter's "term limits law" was 1996. However, after
considering the cases cited in our Opinion 2004-03, we were compelled to conclude any
ambiguity must be resolved in favor of allowing a candidate to seek elective office, as
such is a fundamental right that may only be curtailed if expressly provided by law.

Woo, supra, 100 Cal.Rptr.2d at 162-164.

In the case of Hawai'i County's 1996 charter amendment, no such "express
language" appeared on the ballot, in the ordinance, nor in the legislative history of the
measure. This problem was recognized by Mr. Hong, who recommended in the 1998
letter that Mr. Ray clarify and rewrite an entire section of his proposed ordinance
(seeking to provide for two consecutive four-year terms). In Mr. Hong's words, "The
ordinance must be as clear as possible in terms of what years of service will be counted
towards the eight (8) year term limit."

We hope this communication has assisted you and your fellow Council members
in analyzing this controversial issue. We are glad this matter will be litigated in the
courts, as that is the proper forum to hopefully provide closure for all parties involved,
including our citizens we all serve.

As expressed in our Opinion 2004-03, our task was to independently research
pertinent caselaw and other documents, in an effort to predict what a Hawai'i court
would do, if confronted with this issue. Although the issue is controversial, we do
appreciate the opportunity to research it, hear and consider different points of view, and
present our respective positions to the court in the upcoming litigation.

Very truly yours,

LINCOLN S. T. ASHIDA
Corporation Counsel

Encls.

cc: Honorable Harry Kim, Mayor (w/ encls.)
Honorable James Y. Arakaki (w/ encls.)
Honorable J. Curtis Tyler (w/ encls.)
Honorable Aaron S. Y. Chung (w/ encls.)
Honorable Leningrad Elarianoff (w/ encls.)
Honorable Gary Safarik (w/ encls.)
Honorable Fred Holschuh (w/ encls.)
Honorable Honorable Joe Reynolds (w/ encls.)
Honorable Michael Tulang (w/ encls.)

S: Departments/Corp Counsel/Opinion 2004-04 7-29-04/LSAmr
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April 16, 1998

The Honorable John Ray
Councilman

Hawaii County Council
25 Aupuni Street

Hilo, Hawaii 96720

RE: Your Request for Opinion on Term Limits Dated April 8, 1998.

Dear Councilman Ray:

This letter is in response to your request for an opinion concerning the “Term Limits” Charter
amendment of 1996. First, I would like to thank you for the comprehensive attachments to your
April 8, 1998 letter. They were exactly what I needed to review before being able to respond to

your request.
A. Questions Presented:
There were two questions posed in your April 8, 1998 letter:
(1)  Absent a specific date of enactment, when is the effective date of

the November 5, 1996 amendment to the Hawaii County Charter
(1991), concerning “term limits?” and,

(2)  Whether the proposed ordinance establishing a maximum of two,
four year terms is acceptable?

Response:

(D The effective date of the November 5, 1996 “Term Limits” Hawaii
County Charter amendment is November 5, 1996, because the
amendment, the official explanation of the amendment and the
intent of the County Council did not state a specific date when it
would become effective.
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(2)  Although acceptable, Section 5 of the proposed ordinance should
be changed to be patently clear concerning what years of prior
service with the County Council will be considered or counted.

C. Response:
(1) Effective Date of the 1996 Charter Amendment.

In this case, the effective date of the “Term Limits” Charter amendment is November 5, 1996.
Ordinance No. 95-20, which became effective on January 25, 1995, placed a proposed
amendment concerning “Term Limits” on the ballot for Hawaii County voters. That ordinance
did not contain a date which the term of service limitation would begin to apply. The legislative
history of that ordinance does not reflect any discussion concerning when the proposed
amendment would take effect. Additionally, the official explanation to voters in the November
5, 1996 election failed to mention any date upon which the amendment would take effect. On
November 5, 1996, the voters of the County of Hawaii overwhelmingly agreed with the proposal
to limit County Council Terms.

The Hawaii County Charter (1991) states that with respect to any amendment:

If the majority of the voters voting upon a charter
amendment votes in favor of it or a new charter, if a new charter
is proposed, the amendment or new charter shall become
effective at the time fixed in the amendment or charter.
(Amended, 1990 Gen. Elec.) (Emphasis added)

Article XV, Section 15-3, Hawaii County Charter (1991).
Courts have generally recognized that: .

Unless otherwise provided by law, amendments of
constitutional charters take effect from the date of their approval
by the people. (Footnote omitted) (Emphasis added)

McQuillin Municipal Corporations, Sec. 9.27, at 267 (3rd Ed.)
(1996).

In Hawaii, absent clear and express statutory language to the contrary, a law becomes operative
upon the effective date of passage or adoption. See, Sec. 1-3, Hawaii Revised Statutes
(hereinafter referred to as “HRS”); State of Hawai'i Organization of Police Officers (SHOPO) v.
Society of Professional Journalists-University of Hawai'i Chapter, 83 Hawai’i 378, 389-90, 927
P.2d 386, 397 (1996).

In this case, the “effective date” of the charter amendment was November 5, 1996. I have
carefully reviewed the Committee report and Council minutes concerning the passage of the
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underlying ordinance which placed the amendment on the ballot. There is no reference or
discussion concerning any date upon which the amendment would take effect. Accordingly, the
case law indicates that in these circumstances, the amendment becomes effective on the date the

voters approved it.
( in lishi
acceptable.

The proposed ordinance is acceptable. However, I recommend that Section 5 be clarified and
rewritten. The ordinance must be as clear as possible in terms of what years of service will be
counted towards the eight (8) year term limit. I understand that you may be interested in
rewriting this section in light of my response to the first question. In that event, I would be happy
to review any proposed language in an effort to avoid any future legal entanglements.

Thank you for the opportunity to comment on this important matter. Please feel free to contact
me if you have any questions or concerns.

Respectfully yours,

Assistant Corporation Counsel




JOHN RAY

Councilman

Hilo Phone: (808) 961-8265
Fax: (808) 969-3291

Waimea Phone: (808) 885-5875
Fax: (808) 885-7184

CES

COUNTY COUNCIL
County of Hawaii
Hawaii County Building
25 Aupuni Street
Hilo, Hawaii 96720

April 8, 1998

Mr. Richard Wurdeman, Corporation Counsel
Office of the Corporation Counsel, County of Hawaii
Hilo Lagoon Centre

101 Aupuni Street, Suite 325

Hilo, Hawaii 96720

Dear Mr. Wurdeman:

I am writing to request that your office provide an opinion regarding the effective date of the
1996 amendment to the Hawaii County Charter which established term limits of four consecutive
two-year terms for council members. That amendment was approved by an overwhelming 3-1
margin of Hawaii County voters in the 1996 general election.

Upon review of enabling legislation and documentation which placed this measure on the
ballot in 1996, there appears to be no apparent designation of an effective date when the eight
years of consecutive council services commences. Attached please find copies of (1) Ordinance
No. 95-20 effective January 25, 1995; (2) Finance Committee Report 258 dated May 14, 1996;
(3) Resolution No. 298-96 dated June 3, 1996; (4) a facsimile of the proposed amendment as it
appeared on the general election ballot of November 5, 1996; (5) the “Certification of Results”
by the Office of the County Clerk indicating that the measure was duly adopted by a majority of
the votes cast on November 5, 1996; (5) copies of council minutes of December 21, 1994 {1st
reading}, January 4, 1995 {2nd reading}, and January 20, 1995 {final reading and passage of
Ordinance to amend Section 3-2, Article III of the Hawaii County Charter}. All of these
documents are silent on the question of the effective starting date for council member term
limits.

Chief Elections Officer Dwayne Yoshina, contacted by telephone yesterday, offered a
preliminary opinion that, in the absence of a declared effective date, a county charter would
observe state statutes, which he believed to become effective immediately upon adoption by the
voters and certification of election results.
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A clear reading of this question is required at the earliest possible date. It is my intention to
introduce an ordinance to initiate a charter amendment to institute two four-year terms of office,
rather than the present four two-year terms. At the same time, it is not my intent to alter the will
of the voters to cap consecutive terms in office at eight years. Accordingly, I have drafted a
proposed ordinance (copy attached) that would amend the charter to allow for four-year terms of
office without in any way compromising the desire of the electorate to limit terms to 8 years in a
row.

In the absence of definitive language indicating intended deferral of implementation of term
limits until the 1998 election year, it seems reasonable to conclude that the effective date is 1996,
when this measure was officially adopted as a charter amendment.

Your prompt attention to this inquiry will be greatly appreciated. Please advise me of the
effective date of the 1996 charter amendment and the suitability of the draft ordinance for

upcoming consideration by the Council.

In order to meet the deadline for submission of the attached draft ordinance, I will need a
written reply to this inquiry not later than April 22, 1998.

Sincerely,
John Ray
Hawaii County Council

cc: Legislative Auditor



COUNTY OF HAWAII STATE OF HAWAII

BILL NO._5__

ORDINANCE NO. SLZO

AN ORDINANCE TO INITIATE A CHARTER AMENDMENT[TO:SECTION 3-2,
ARTICLE IIX OF THE HAWAII COUNTY CHARTER RELATING TO COMPOSITION
AND TERMS OF THE HAWAII COUNTY COUNCIL

‘BE IT ORDAINED BY THE COUNCIL OF THE?COUNTY OF HAWAII’

SECTION 1. Purpose. The purpose of this ordinance is to
propose an amendment to the Hawaii County Charter to provide term
limits for county council members.

SECTION 2. Section 3-2, Article III of the Hawaii County
Charter relating to comp051t10n and terms of the county counc11 is
hereby amended to read:

“Section 3-2. Composition and Terms. There shall be a
county council composed of nine members. One member shall be
elected from each of nine districts. The terms of the council
members shall be two years and shall begin at twelve o'clock
meridian on the first Mbnday of December after their election. .

n m n ve
two vear terms. Candidates shall be nominated and elected in
accordance with the election laws of the state.' U

SECTION 3. Material to be repealed is bracketed. New
material is underscored. S - e T o

SECTION 4. 1In the event that any portion of this
ordinance is declared invalid, such invalidity shall not affect
the other portions of this ordinance.

SECTION 5. Upon adoption of this ordinance, this .
council, by appropriate resolution shall provide that this )
amendment be submitted to the electorate of the county for
approval at the next general election.

I OoDU 3

e

OUNGT COUNTY OF HAWAII

Hilo, Hawaii

Date of Introduction: December 21, 1994
Date of 1lst Reading: December 21, 1994

Date of 2nd Reading: January 4, 1995
Date of 3rd Reading: January 20, 1995
Effective Date: Januaryv 25, 1995

45-R¢



OFFICE OF THE COUNTY CLERK

County of Hawaii
[ Z o
ROLL CALL VOTE:,
AYES NOES ABS
Introduced By: nrakaki -
Date Introduced:
First Reading:
Published:
REMARKS:
. ] ROLL CALL VOTE
hird .
Reading: January 20, 1995 . AYES NOES ABS
To Mayor: —January 20, 1995 .
Returned: January 25, 1995 Arakaki X
Effective: January 25, 1995 - |_Bonk-Abramson X
Pubished February 1, 1995 Childs - X
' De Lima X

REMARKS: Domingo X

Osorio X

Rath X

Ray X

Smith X

8 1 0

I DO HEREBY CERTIFY that the foregoing BILL was adopted by the County Council and published as

indicated above. @A/‘/
' COUNC 1IRMAN
CC&PORATION COUNSEL W
COUNTY OF HAWAII

{
|
: —_— CLERK
F2Y Lo 98 counTy’
A ppro¥ifdADisapproved-thris— sk day
of U‘M»m\ ,19_9¢
4 . ;- /
/.% /// /
M’ R, COUNTY OF HAWAII Bill No.: S
Reference: C-36

) v
Ord. No.: o <V




~FFICE OF THE COUNTY CLER_

County of Hawaii
» Hawaii
SO din s 12 S
ROLI, CALL  VOT®
Introduced Bv: Jim Rath - AYES NOES ABS ' 2y
Date [ntroduced: vecember 21, 16494 X
Published: N/A CHIILDS X
DE LIMA X
REMARKS: DOMINGO X
OSQRIO X
RATH X
RAY X
SMITH X
9 0 0 0
ROLL CALL VOTE
ing: January 4,
'?‘Zc:,{r:‘i oeding L2995 AYRSY NOES ABS BX
yor: =
Returned: ARAXKAKT
Effective: BONK-ABRAMSON - X
Published: CHIIDS X
DE LD X
REMARKS: DOMINGO X
OSORID X
RATH X
RAY X
SMITH X

indicated

Approved/Disapproved this

of

,» 19

M  ’OR. COUNTY OF HAWAII

day

Bill No.: S
Reference: C-36__
Ord. No.: SO &Y




REPORT OF THE ' R I
" COMMITTEE ON FINANCE

DATE: May 14, 1996 RE: Comm.1079”
PLACE: Councilroom
TIME: 1:40 p.m.

Chairman and Members
Hawaii County Council
Hilo, Hawaii 96720

Your Committee on Finance, to which was referred Resolution No. 298-96, reports as follows:

Resolution No. 298-96, transmitted by Council Chairwoman Keiko Bonk-Abramson on
March 19, 1996, places the contents of adopted Ordinance No. 95-20 on the 1996 election ballot.

The Hawaii County Council adopted Ordinance No. 95-20 after three readings on three separate
days by the affirmative vote of no less than two-thirds of its entire membership with an effective
date of January 25, 1995. Ordinance No. 95-20 amends Section No. 3-2 of the Hawaii County
Charter (1991) by adding that the terms of council members not exceed four consecutive terms.

Pursuant to Section 15-2 of the Hawaii County Charter, upon adoption of an ordinance
proposing amendments or revisions to the charter, the council shall provide by resolution that the
full text of the proposed amendments or revisions be published in at least two daily newspapers

of general circulation in the county at least forty-five days prior to submission to the electors of
the county.

Pursuant to Section 11-119(b) of the Hawaii Revised Statutes, whenever the chief election
officer is responsible for the printing of the ballots, the exact wording to appear thereon,
including, but not limited to, questions and issues shall be submitted to the chief election officer
of the state no later than 4:30 p.m. on the sixtieth calendar day prior to the applicable election.

~ Your Committee on Finance concurs with the intent and purpose of Resolution No. 298-96 and
recommends its adoption.

BH
AYES |NOES |A&E | EX | Respectfully submitted

ARAKAKI X
DE LIMA X co EQ E
DOMINGO X A >
SMITH X
SSORIO X BRIAKH DH LIMA, ACTING CHAIRMAN
RAY X FINANCE REPORT NO. 258 7
BONK-ABRAMSON EOM] X

ADOPTED: “jinv 09 1996 <




