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Corporation Counsel Published Opinion No. 05-001

Honorable Michael R. Ben
Director of Personnel
County of Hawai'i

101 Pauahi St.

Hilo, HI 96720

Dear Mr. Ben:

RE: OIP Opinion No. 05-03
Our Entry No.: WRK 05-9200

Via memorandum dated February 1, 2005, the Department of Civil Service
has sought guidance from the Corporation Counsel whether the exact salaries of
civil service employees should be publicly disclosed, pursuant to Office of
Information Practices (hereinafter "OIP") Opinion No. 05-03. For reference
purposes, the Department of Civil Service memorandum and the aforementioned
OIP opinion are enclosed for reference purposes.

OIP Opinion No. 05-03 essentially reverses prior OIP opinions to the
extent that prior opinions of the OIP mandated non-disclosure whenever there
was a non-constitutionally protected significant privacy interest. OIP Opinion No.
05-03 holds that non-disclosure would only be mandated in constitutionally
protected situations (i.e., when a record or the information contained in that
record is protected by the right to privacy provision of the Hawai'i State
Constitution).

The OIP presently recognizes that the Uniform Information Practices Act
(hereinafter "UIPA", and referred to as the "Statute” in OIP Opinion No. 05-03) is
a law promoting the disclosure of records and not one requiring non-disclosure.

In Hawai'i County, our offices have jointly and previously recommended to
the Hawai'i County Council and Finance Department that (1) the exact salaries of
elected and appointed employees may be publicly disclosed, and (2) only the
salary ranges of civil service employees may be publicly disclosed. As a result,
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the Finance Department Budget Division provides the Council (and the public,
since the Charter requires this document to be a public record) budget
documents consistent with the aforementioned advisory.

Our offices have also previously opined that such a practice is consistent
with Section 92F-12(a)(14), Hawai'i Revised Statutes, as amended (hereinafter
"HRS"), which provides in pertinent part as follows:

Any other law to the contrary notwithstanding, each agency shall make
available for public inspection and duplication during regular business
hours:

The name, compensation (but only the salary range for employees
covered by or included in chapter 76, and sections 302A-602 to 302A-640,
and 302A-701, or bargaining unit [8]), job title, business address, business
telephone number, job description, education and training background...

OIP Opinion No. 05-03

At the onset, we note that much of the legal analysis in OIP Opinion No.
05-03 focused on the question of whether the Kauai County Charter provision
requiring public disclosure of the budget (which contained the exact salaries of
civil service employees) was repugnant to HRS Section 92F-12(a)(14).

Section 19.02 of the Kauai County Charter (erroneously cited as "Section
9.02" in OIP Opinion 05-03), provides in pertinent part as follows:

The proposed annual budget ordinance, consisting of the operating and
capital budgets for the ensuing fiscal year, shall be prepared by the
director of finance and submitted by the mayor to the council, together
with a budget message and any proposed revenue measure, on or before
the fifteenth day of March of each year.

Similar requirements are found in Hawai'i County's Charter. Article X,
Section 10-2 of the Charter (2000), provides in pertinent part as follows:

No later than March 1 of each year, the mayor shall submit to the county
council:

(1)  An operating budget for the ensuing year.

(2)  An operating program for the ensuing three fiscal years.

(3) A capital budget for the ensuing fiscal year.

(4) A capital program for the ensuing six fiscal years.

(5)  An accompanying message.

Both Charter provisions are silent on whether the names and exact
salaries of each County employee must be submitted to the Council. Apparently,
on Kauai, the Council has requested this information, in the form of a "detailed



computer run,"” which presumably contains the names, positions, and exact (or
proposed) salaries of all employees.

Kauai's Charter requires this proposed annual budget (which is essentially
legislation) to be public, via Section 19.07(A) (recited in pertinent part only):

Upon receipt of the proposed annual budget, the Council shall
immediately publish a notice in a newspaper of general circulation in the
county, setting forth (1) a summary of the estimated revenues, including
any new sources of revenues, and expenditures; (2) that copies of the
budget are available at the office of the county clerk; (3) the date, time and
place at which the council will commence its public hearings upon the
proposed budget, which shall not be less than ten days after the date of
the publication of such notice.

Similarly, Hawai'i County's budget ordinance is made public via Article X,
Section 10-2(d) of the Hawai'i County Charter (2000):

Upon submission, the budgets, the programs and message shall be a
public record in the office of the clerk of the county council and shall be
open to public inspection. The mayor shall at the same time make
available copies of the budgets, the programs and message for
distribution to interested persons.

In Hawai'i County, the names and exact salaries of civil servants have not
been provided to the Council. You are correct in noting that we have historically
taken the position that this information could not be provided to them, since these
employees had a significant privacy interest in this information.

| surmise your present request is what to do, in light of OIP Opinion No.
05-03, in the event our Council or a member of the public makes a request for
this detailed information. The "balancing" that is required under such
circumstances was not done in OIP Opinion No. 05-03, since the OIP believed
the Kauai Charter provision "trumped" the UIPA in favor of disclosure. Thus, we
in Hawai'i County are faced with the task of balancing the employee's privacy
interest against the public's interest in disclosure.

Balancing an employee's right to "privacy” against the public's right to
know

As a starting point, it is a foregone conclusion our laws do not consider
financial information (i.e., the exact salaries) of government employees, whether
civil service or not, to be protected under the Right to Privacy clause of the
Hawai'i State Constitution. Nakano v. Matayoshi, 68 Hawai'i 140, 149, 706 P.2d
814, 819 (1985).




Thus, the salient inquiry is whether, on balance, there are more relevant
factors favoring public disclosure of this information, or more factors favoring
protecting the privacy interests of our employees. Simply put, we need to weigh
these personal privacy interests against the public's right to know.

Some privacy interests advanced by employees include (1) a general
sense of security in knowing that the whole world does not know how much
money they earn, (2) a desire to keep all financial information private so as to
avoid familial conflict, (3) a desire to keep salary information private so as to
avoid conflict with fellow co-workers, and (4) a desire to keep exact salaries
private so reductions in pay or failure to obtain step movements due to
disciplinary reasons do not surface.

OIP Opinion No. 05-03 does not mandate, as a general matter, that the
exact salaries for civil service employees be disclosed. In fact, although OIP
Opinion No. 05-03 may have supplanted former OIP opinions concerning the
issue of whether the UIPA prohibited disclosure of records, HRS Section 92F-
12(a)(14) remains the law of the land. As cited previously, this provision of the
UIPA essentially provides only that a government agency may choose to
withhold the exact salaries of civil servants, but must nonetheless release the
salary ranges for these employees.

Thus, it logically follows our County may choose to withhold from the
public the exact salary information for civil service employees.

On February 3, 2005, | conferred with Leslie Kondo, director of the Office
of Information Practices, concerning OIP Opinion No. 05-03. According to Mr.
Kondo, with respect to HRS Section 92F-12(a)(14), he believes, and we agree,
that the fact the Legislature has chosen to specifically exempt the exact salaries
of civil servants from public disclosure is a strong indication that the personal
privacy interest of these employees outweighs the public's right to know. Thus,
Mr. Kondo is of the opinion that on balance, public disclosure would not be
warranted.

Mr. Kondo further stated that our County's practice of providing a
separate, detailed accounting of the projected and budgeted salaries for civil
service employees under confidential cover (separate from the budget worksheet
which is required to be a public record pursuant to our Charter) is an acceptable
and preferred practice. In fact, Mr. Kondo commented that this is the practice of
the State of Hawai'i.

Mr. Kondo further commented that he could not understand why Kauai
does not follow this practice of providing their Council detailed information under
confidential cover, and transmitting the official document intended for public
consumption under a separate cover.



Summary
Hawai'i County's present practice of providing two separate

communications to the Council should continue. One communication contains
more detailed salary information (the proposed or budgeted salaries of civil
servants), and the other does not. The latter report references the employee's
bargaining unit number. Salary schedules of the respective bargaining units are
provided, and salary ranges may thereupon be determined. This latter
communication is a public record, pursuant to Section 10-2(d), of our Charter.

In the event the Council requests even more detailed information in the
confidential communication (e.g., the names of the employees), departments are
urged to consider this a request for information pursuant to HRS Section 92F-19.
Thus, if it is determined the Council (or other County department or agency
requesting the information) needs this information in order to perform its
responsibilities, disclosure may be appropriate. Nonetheless, this data will
continue to remain a non-public record, and the privacy interests of the
employees will remain protected.

Requesting department or agencies (or the Council) should be aware of
the restrictions of HRS Section 92F-19(b), on the handling of this confidential
information. The unauthorized public dissemination of this information may result
in severe sanction to the requesting and receiving department or agency.

If a member of the public requests the exact salary of a civil servant, we
should respond by not providing this information, and explaining that such
information is protected from disclosure by our laws, as Mr. Kondo of the OIP has
SO opined.

Please contact me if further discussion or assistance is needed. Thank
you for raising this very important issue.

Very truly yours,

LINCOLN S. T. ASHIDA

Corporation Counsel
Encls.

c: Department of Finance Budget Division (w/ encls.)

S: Departments/Corp Counsel/LSA Misc. Corresp./Letter to M Ben re salary information PUBLISHED 2-2-05/LSAmr
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DATE: February 1, 2005 =l

SUBJECT: OIP Opinion 05-03

The Office of Information Practice issued its Opinion Letter No. 05-03 on

January 19, 2005. The opinion represents a shift from previous OIP opinions in that
the exceptions to public disclosure of a particular record found in §92F-13, HRS,
are not to be construed as prohibiting disclosure. Rather, an agency is to use
discretion on whether a “covered" exception in §92F-13, HRS, may be disclosed
or not. The opinion goes on to discuss, to a limited extent, how this discretion is to
be exercised.

The instant subject of the OIP opinion is that of specific salaries of civil service
employees. In my reading of the opinion, since public employee salaries are a
legitimate public concern, and disclosure of these salaries would not violate the
employees’ constitutional right of privacy, and that the purpose of Chapter 92F,
HRS, is one of disclosure, the specific salaries of civil service employees may be
disclosed.

This opinion is contrary to what both your office and | have advised the County
Council and others in the past (that disclosure of specific civil service employee
salaries is prohibited). However, the strong wording of the opinion is one of
exercising discretion.

I am requesting guidance from your office as to when we should allow disclosure
of specific civil service employee salaries and when we should not. The OIP
opinion, while noting that individuals do not have a constitutional right to privacy
with respect to their specific salary, notes that “employees” may have a
significant privacy interest in their exact salary. | seek guidance too on the
specific situation where an individual citizen asks for a civil service employee's
specific salary vs. other interest groups seeking the same information.

I have enclosed your office's work request form for this request.
sst

Enclosure
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January 19, 2005

Mr. Michael Tresler
Director of Finance

County of Kaua'i

4444 Rice Street, Suite 280
Lihu'e, Hawaii 96766

Re: Disclosure of Exact Salaries to the Kauai County Council
(RFA-G 99-006)

Dear Mr. Tresler:

This is in reply to the request by the Department of Finance, County of Kauai
(“Finance”) for an opinion concerning the disclosure of certain information by
Finance to the Kauai County Council (“Council”). Specifically, Finance asked
whether, under the Uniform Information Practices Act (Modified), chapter 92F,
HRS (“UTIPA"), it is allowed to provide the Council with the job titles of county
employees, including covered employees!, and the exact salaries corresponding to
those positions. We understand Finance’s concern about disclosure of the
information to the Council to arise because of a provision in the Revised Charter of
the County of Kauai (“Charter”) that requires the Council to make the information
publicly available upon its receipt from Finance and the relative ease by which the
public can determine the exact salaries of specific county employees, including
covered employees.2

- The term “covered employees” refers to those employees “covered by or included in
chapter 76 and sections 302A-602 to 302A-640, and 302A-701, or bargaining unit (8).” Haw. Rev.
Stat. § 92F-12(a)(14) (Supp. 2003).

2 While the UIPA requires disclosure of only the salary range of covered employees, for
~ . exempt employees, i.e., employees who are not covered employees, section 92F-12(a)(14), HRS,
requires disclosure of, among other things, their names, job titles and exact salaries. Haw. Rev. Stat.
§ 9.2F-12(a)(14) (Supp. 2003). Because their exact salaries are public, disclosure of information from
hich exempt employees’ exact salaries can be determined is consistent with the UIPA and raises no
for us to consider. This opinion, therefore, is limited to disclosure of the information about
ered employees and their exact salaries.

OIP Op. Ltr. No. 05-03



Mr. Michael Tresler
January 19, 2005

Page 2

ISSUE PRESENTED

Whether a county charter provision requiring disclosure of the exact salaries
of covered employees is contrary to the UIPA.

BRIEF ANSWER

No. The UIPA is premised on disclosure, i.e., on allowing public access to
records maintained by state and county agencies. While the UTPA confers on an
agency the discretion to withhold certain types of records (or certain types of
information contained in records), it does not require an agency to deny access to
those records. Accordingly, we do not believe that a county charter provision that
requires disclosure of records that could otherwise be withheld under the UIPA
violates or otherwise contradicts the statute.

FACTS

The Charter requires that the director of finance prepare a proposed annual
budget ordinance (“proposed budget”), consisting of the operating and capital
budgets for the ensuing fiscal year, and that the proposed budget be submitted by
the mayor to the Council. Charter § 9.02.A. (1992). The Charter also requires the
Council, upon receipt of the proposed budget, to publish a notice in the newspaper,
announcing, among other things, that the proposed budget is available at the
county clerk’s office. Charter § 19.7 (1992).

You have advised us that, at the Council’s request, the proposed budget
consists of a “detailed computer run” that, among other things, lists each of the
positions held by county employees by job title and the exact salary corresponding
to the specific position.? You have also advised us that the budget passed by the
Council, i.e., the budget ordinance, also includes all of the positions and -
corresponding salaries. It is our understanding that neither the proposed budget

s We understand that the operating budget must include salaries and other expenses
necessary for the upkeep, maintenance and operation of the departmental or agency functions.
Charter § 19.04 (1992). While we do not read the Charter to require that the exact salary of each
county position be included in the proposed budget, the Council apparently interprets the Charter to
require that such information to be part of the proposed budget. Accordingly, for the purposes of this
opinion, we have considered the Charter to require the proposed budget to include the exact salaries
of every county position.

‘4 The OIP previously concluded that legislative enactments, such as the budget
ordinance, are public, without segregation or redaction of any information contained therein. OIP
Opinion Letter Number 91-17 (Oct. 7, 1991) (salary information about covered employees contained
in budget ordinance is public). i

OIP Op. Ltr. No. 05-03



