November 25, 1998

OPINION NO. 98-07

MEMORANDUM
TO: S.KALANI SCHUTTE
Deputy Director of Finance
FROM: RICHARD WURDEMAN
Corporation Counsd

RE Taxation of Privatdy Occupied County Property

Thisisin regponse to your request for an opinion on the tax datus of the Driving Range a the
Hilo Municipa Galf Coursa Therange, dthough located on County property, is operated by aprivate
individud, pursuiant to a concession let under the provisons of Chapter 102, Hawali Revised Statutes.

The agreament credling this rdationship, entitled “ Lease and Concesson Agreement,”
encompassss bath the driving range and the pro shop, which islocated in the main dubhouse of the golf
course. Theagreament isfor aterm of five years, prohibits subletting and assgnment without County
congent, Specifies the permitted hours of operation, assigns mainteance regpongibilitiesto the
concessionare, and is otherwise quite detailed as to what the concessonaire mugt or cannot do, Exhibit
B of the agreement ddlineates the boundaries of the driving range. In practice, however, on a portion of
thisareaisan actud use. Theremander or outfidd area, is mowed by the County and used asa source
of sod for the golf course. In addition, the County , from time to time, Sockpiled earth and other
maeridson the premises These adtivities are conducted by the County at will, without seeking any
permisson from the concessonare

The Hawali County Code, Section 19-84, makesred property beonging to the Sate or the
County generdly exempt from red property taxation. Exduded from this exemption, however, are
cases Where private persons are deemed the “ owners’ of the property such as when the property is
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ubject to alease, of one year or more, or when occpancy for commercid purposes, whether by lease,
permit, license, or otherwise has continued for more than one year, HCC 19-84(D). Further, in cases
of dua occupancy, as between the government and the tenant, the tax shdl be assessed on the bagis of
aratio between the space occupied by the tenant and the tota floor space of the building. HCC Sec.

19-84(E).

Thetitle given to agreements of this nature is not contralling as to how the agreament will be
classfied, but rather the repective rights and/or burdens assigned to the parties. Kapiolani Park
Preservation Society vs. City and County of Honolulu, 751 P.2d 1022, 69 Haw. 569 (1988);
Robert’'s River Rides, Inc. vs. Seamboat Development Corp., 520 NW 2d, 294 (lowa 1944); Lee
vs. North Dakota Park Service, 262 NW2d 467 (ND 1977). A “leas? isatransfer of possesson
which must convey a definite gpace and trander exclusive possession of the pece. Kdller vs.
Southwood North Medical Pavilion, 959 P2d. 102 (Utah 1988); Watson Pacific Venturesvs.
Valley Federal Savings and Loan, 2 F.3d 967 (9th Cir. 1993). A leas= gives onetheright to do any
act not prohibited by itsterms, a*“licensg’ only the right to carry out the purpose of the “license”
Robert’ ssupra. A “licensg’ on the other hand, ismerdly permission to go on the lands of another to
do an act or asiesof acts, and is subject to management and the contral of the owner. Keller supra,;
McCandless vs. John |i Edtate, 11 Haw. 777 (1899). Many agreements contain characteritics of
both licensesand leases. In Outdoor Media of Pensacola Inc. vs. Santa Rosa County, 554 So.2d
613, (FL 1989), an agreement dlowing the use of acounty right-of-way for the placement of Sgnswas
hddtobealease In Kdler supra, asmilar Sgn agreement was held to be alicense

InIn ReFag, 634 P2d. 98, 63 Haw. 624 (1981), the Supreme Court was asked to employ
thistype of andydsto the contract for the operation of the parking lots a Honolulu Airport. Discussng
the State Satute gpplicable a the time (which isworded identicaly to HCC Sec. 19-84), the Court
found ambiguity in the use of the words “tenant” and “occupant,” denoting alesse; and * permit” and
“licenss” in the same section. Holding that an ambiguous datute which cregtes an exception to an
exemptin should be condrued in favor of the taxpayer, the Court noted thet the Sate hed retained the
right to go on the land and congtruct improvements, aswell as security and maintenance responsibilities

Thus, the State was deemed to be the true “ owner” for taxation purposes, and the agreement to be an
operating agreament, in which the use of the property was only an incident thereof.

Courtsin other dates have usad Smilar gpproaches to draw the fine line between taxable and
exempt propaties of thisnaure. In Eastern Air Lines Inc. vs. Joint City County Board of Tax
Assessors, et al., 315 SE2d. 890, 253 Ga 18 (1984). Horida digtinguishes between governmentd
uses and proprietary ones, such as operating aracetrack for profit. Volusia County vs. Daytona
Beach Racing and Recreational Facilities Digtrict, 341 So.2d 498 (FL 1976). lllinoisaso
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diginguishes on the basis of use by denying exemption to propatieswhose primary useisthe
production of income. Northern Illinois University vs. Siveet, 603 NE2d. 84, 237 I1l. App. 3d 28
(1992). Utah has adopted a“ggnificant incidents of ownership” test, conddering such factors as
whether improvements would be reviewed at the end of the term, maintenance responsibility and the
ability to depreciate improvements for income tax purposes. Interwest Aviation vs. County Board of
Equalization, 743 P.2d 1222 (Utah 1987).

The agreement in this case has characteristics of both leese and license. If we accept thet the
“centrd diginguishing characteridtic of aleaseisthe surrender of absolute control of property to another
person for an agreed-upon rentd,” Davis vs. Dinkins, 206 AD2d 365, 613 HY S2d. 933 (1994),
then dearly the requiste absolute control has not been so surrendered, with the exception of the office
area of the driving range and the pro shop, over which the so-called lessees gppears to have exdusive
contral. Therefore, goplying therationde of In Re Fas supra, the concessonare is not congdered the
“owner” for tax purposes of the open areas, and those areas remain exempt as County property.

It is puzzing that some seventeen years fter the Fas decison found the languege which is now
Section 19-84(D), HCC, to be ambigous, thet it has not been changed. One possible change would be
to replace the concept of owner with thet of one holding a*“ possessory interedt,” asisdonein
Cdifornia Under that concept, any possesson of public land is deemed taxable up to the vaue of the
intere,, leaving the reverson interest untaxed, even when some concurrent use might occur. City of
San Jose vs. Carlson, 67 Cd. Rptr.2d 719 (Cd. App. 1997); United States vs. County of San
Diego, 965 F2d. 691 (9th Cir. 1992); California Revenue and Tax Code Sec.107. Thus HCC 19-
84(D) might be reworded to read asfollows

(D) Property in which apossessory interest is held by a non-exempt entity. A possessory
interest will be found when an interest exigtis which resulitsin aright of possesson or exdusve
use It may congg of aleasehold edtate, profit aprendre, permiit, license, or any other legd or
equitebleright. “Exdusve usg’ is not destroyed by concurrent use when the useis nat
avaladleto the generd public, for example when two or more parties have the independent right
to graze cattle on the same land.

Property taxed under this Section shal be assessed on the vaue of the usefor the
unexpired term of the interes.

See, Lucas vs. County of Monterey, 135 Cd. Rptr. 707 (Cd. App. 1977). (Finding a
moorage in apublic harbor to betaxable) Cal. Rev. & Tax Code See. 107.
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Fndly, in recognition of the fact that collection of assessments on those
nonHforeclosable propertiesis & times difficult, congderation should be given to the insertion of
language such as the following a the gopropriate place in the code:

Taxes on poseessory interestsin land and taxable improvements on land exempt from taxation
which are not alien upon the land sufficient to ensure their payment, shal act asalien upon any
other taxable property of the taxpayer located within the County.

These suggestions are merdy that, and should be congdered subject to any condructive

suggestions from thase numbers of our gaff most familiar with the operationd problems involved with
the adminigration of the code.

rpt2:a/Taxesprivateland.Itr



