April 22, 1999

OPINION NO. 99-2

Aaon S. Y. Chung, Council Member
Hawaii County Coundll

25 Aupuni Stregt

Hilo, Hawaii 96720

RE  LIABILITY FOR SDEWALK MAINTENANCE
Dear Mr. Chung:

Inyour letter of April 12, 1999, you asked for an opinion on the legdity of
Section 22-58(b) of the Hawaii County Code which provides that:

After the grade of any dreet has been established, as prescribed by law, dl owners of land
abutting on and adjoining such dreet shdl, a their own expense, mantan their Sdewak in good
repair and keep their sdewalks free of al weeds, noxious growth, or other vegetable matter,
provided that, should the owners have grass growing on or adjacant to the sdewdk, they shdll
kegp the grass cut 0 that the grass shdl not be anuisance or inconvenience to the public

passing thereon.

Such ordinances as this are quite common and mogt of the attacks againg them occurred in the early
pat of the century. Many of these atacks were fuded by the ruling in Village of Norwood v. Baker,
172 US 269, 19 Sup. Ct. 187, 43 L. Ed. 443 (1898). Inthat case, apaticularly harsh assessment in
which ground for a street wias condemned through Baker' s property, and the amount of the damages,
plus cogts were assessed back on his remaining property was chdlenged.  Affirming the enjoinment of
the assessment, the Court recognized the principle that “spedid burdens may beimposad for specid or
peculiar benefits accruing from public improvements’, Ibid at 172 USat 278, but found thet an
exaction for the cogt of improvementsin subgtantid excess of the gpedid benefits accrued, wasthe
taking of private property without compensation.
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Threeyearslater, however, in French v. Barker Asphalt Paving Co, 181 US 325, 21 Qup. Ct. 625,
45 L. Ed. 879, (1901), the Court made dear that the Village of Norwood case did not stand for the
propogtion that dl such assessments were uncondiitutiond, but only these which were confiscatory or
abuses of thelaw. Thispoint wasreterated in Wight v. Davidson, 181 US 371, 21 Sup Ct 616, 45
L. Ed. 900 (1901), Tonawanda v. Lyon 181 US 389, 21 Sup Ct 609, 45 L. Ed 908 (1901);
Webster v. Fargo, 181 US39%4, 21 Sup Ct. 623, 45 L. Ed. 917 (1901); Cass Farm Co v. City of
Detroit, 181 US 396, 21 Sup. Ct. 644, 45 L. Ed. 914, Detroit V. Parker, 181 US399, 21 Sup. Ct.
624, 45 L. Ed. 917 (1901) and Shumate v. Heman, 181 US402, 21 Sup. Ct. 645, 45 L. Ed. 922
(1901); dl decided on the same day, and dll the results of erroneous interpretations of the Village of
Norwood case.

In the yearsimmediatdly following these decigons numerous chdlenges were brought againg ordinances
gmilar to HCC 22-58(b) were unsuccessfully brought. 1n Job v. City of Alton, 59 NE 622 (111 1901),
an ordinance requiring lot owners to condruct Sdewaksin front of their homeswas hdd to be
conditutiond. In City of Lincoln v. Janesch, 63 NW 707 (Neb 1902), a gatute imposing a duty upon
lot ownersto repair Sdewaks adjacent to ther premises was held to be alegitimate exerdse of the
police power. In Andersonv. City of Ocala, 64 So. 775 (Fla. 1914) charter provison authorizing
assessments for the cost of condructing and repairing Sdewaks was uphdd. Only in City of Port
Huron v. Jenkenison, 43 NW 923 (Mich 1889) was a provison imposing aduty of abutting occupants
to maintain Sdewaks struck down, but this was done because arimind pendties were imposed which
might have resulted in poor people being incarcerated for not doing what they were finandaly unableto
do.

With the congtitutiondity of these provisons firmly established, more recent casesarerare. In City of
Philadelphia v. Philadel phia Authority for 1D, 326 A 2d. 502 (Pa Super 1975), the court found
“ample authority” that the aty could require landowners to make Sdewak repairs when necessary.
City of Bridegeport v. United llluminating Co, 40 A 2d. 272 (Conn 1945) uphdd such
requirements, S0 long as they were reasonable and not arbitrary.  City of Woodburn v. Delrabi Inc.,
531 P 2d. 913 (Or. App. 1975) dfirmed adty order thet ashopping mall condruct asdewak dong
an adjoining highway, dthough without much discusson of the rationde for the decison.

Occagondly, however, courts have found that while, asin the Village of Norwood case, supra, the
reguirements of amaintenance Satute were legd, the gpplication was unjust.
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In Golden v. City of Philadelphia, 57 A 2d. 429 (Pa. Super 1948), the city was barred from
enforaing its ordinance when city road work hed established anew grade. In Sewart v. Bay Village,
59) NE 2d, 1305 (Ohio. App. 1990), jurisissue overruled 568 NE 2d. 1279 (1991), an owner who
lived in an goparently historic home, was granted an injunction againg the village when he showed that a
sdewak might actualy decrease the value of his property, rether than benfit it.

To summarize, ordinances such as HCC §22-58 have, with the few exceptions noted, been generdly
upheld. | note, however, that while our ordinance, by reference to 822-5, purportsto providefor a
pendty of a$100 per day fine, there is no procedure established for the imposition of such afine, nor a
procedure for the ditizen to raise any defense of hardship or gpedid drcumdancesthat he or she might
have. | recommend, therefore, that the enforcement provisions of the ordinance be reviewed, and
condderaion given to dther establishing an adminidraive enforcement mechanism, such asisfoundin
the Zoning Code, or by a provison dlowing for maintenance by the County and assessment of cogtson
the landowner, smilar to the flood control ordinance, HCC Sec. 27-38.

Sncerdy yours

RICHARD D. WURDEMAN
Corporaion Counsd
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