June 8, 1999

OPINION NO. 99-3

JamnesY . Arakaki, Charman
Hawali County Coundl

25 Aupuni Stregt

Hilo, Hawaii 96720

Dear Charman Arakeki:

Re Bill 64, Draft 3—-Limiting OhanaUnitson .U Ag Land

Thisisin response to questions concerning Bill 64, Draft 3, which the Coundl raised & itsMay
25, 1999 medting. That bill changesthe zoning of goproximatdy 5.193 acres of red property in North
Konafrom Agriculturd (A-53) to Family Agriculturd (FA-28) or Agriculturd (A-28). Thelandis
designated as agriculturd by the State Land Use Commisson (LUC), and isa5.193 acre parcd,
surrounded on dl Sdes by A.5azoned parcds. The concernis over the legdity of proposed Condition
[, which dates

Redtrictive covenantsin the deeds of dl proposed lots within the subject property shall
prohibit the condruction of a sscond dwdling unit on eech lot. A copy of the proposd
covenant(s) to be recorded with the Bureau of Conveyances shdl be submitted to the
Panning Director for review and gpprova prior to theissuance of Find Subdivison
Approvd. A copy of the approved covenant shdl be redited in an insrument executed
by the goplicant and the County and recorded with the Bureau of Conveyances for any
portion of the subject property. A copy of the recorded document shdl be filed with
the Planning Department upon its recai pt from the Bureau of Conveyances

Further, Condition B of the Bill requires that:
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The gpplicant, successors or assgns shdl be respongble for complying with all
requirements of Chapter 205, Hawali Revised Statutes, rdaing to permissble uses
within the Sate Land Use Agriculturd Didrict.

The debate over this Bill hasraised severd interedting legdl issues

l. Posshle Conflict with Sate Land Use Law

Hawaii Revised Statutes, 8205-4.5 ligs the permitted uses on land which is desgnated as
agriculturd by the State Land Use Commisson. Subsection (8)(4) indudes, as a permitted use:

(4) Farm dwdlings, employee housing, farm buildings, or activity or usesrdated to
farming and animd husbendry;

Farm dwdling as usad in this peragrgph means asingle-family dwelling located on and
used in connection with afarm, induding dugters of angle-family fam dwdlings
permitted within agriculturd parks developed by the State, or where agricultura activity
providesincome to the family occupying the dwdling.

This office has previoudy rendered the opinion (OP 94-1 of February 9, 1994) that so-cdled
“ohand’ units could be permitted on land designated as agriculturd by the LUC, solong asdl unitson
the property met the definition of a“farm dwdling.” The opinion does not dete thet thereisaright to
an unlimited number of farm dwellings on LUC agriculturd land, nor doesit date thet there can beno
limitation on the number of farm dwellings on such property.

Sate lav makesit dear, thet while such uses as“farm dwelings’ shdl be permitted on
agriculture desgnated lands, thet these cases may be further defined by the counties by ordinance. HRS
205-5(b). Thus, should the Coundil wish to limit the dengity of “farm dwelings” through the use of
zoning prower it would befreeto do 0. There are difficulties which arise, however, when this power is

goplied to asingle parcd,, as opposad to being made part of agenerdly gpplicable palicy.
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. Zoni

“Spat Zoning” is defined as an arhitrary action by which asmdl acrewithin alarge arealis
angled out and gpedidly zoned for a use dassfication different from and inconggent with the
dassfication of the surrounding areaand which is not in accord with the generd plan. Life of the Land
vs. City Council of City and County of Honolulu, 606 P2d. 866, 61 Haw. 390 (1980). It hasaso
been defined as an amendment which redassfiesaamdl perod in amanner incondgent with exiging
zoning petterns, for the bendfit of the owner and without any subgtantia public purpose. Anderson,
American Law of Zoning, 85.12 (4th Ed. 1996). When it occurs, it isan improper exercise of the
zoning power, and isvoid. Lum Yip Kee, Ltd. vs. City and County of Honolulu, 767 P2d. 815, 70
Haw. 179 (1989).

At firgt glance, this proposed action would appear to be an atempt a “spot zoning.” Thereis
no other A-2a property anywhere near the affected parcd, and there is no evidence of any public
purpose, other than the benefit of the owner, to be served by thisaction. Further the Sze of the parcd
fdlsin between that where Professor Anderson finds nearly dl amendmentsto be disgpproved (3
acres), and that where oot zoning chalenges are generdly rgjected (11 acres). |bid at §85.15.

In Lum Yip Kep, supra, the Coundl had downzoned the plaintiff’s parcd from “High Dengity”
to “Low Dengty” goartment. Noting that the surrounding area contained amixture of gpartment and
public fadlity uses, and nating the presumption in favor of the ordinence vdidity; the court upheld the
action finding it not to be incondsent with the dassfication of the surrounding area. Likewise, in Life of
the Land, supra, the chdlenged apartment project was condstent with other zoning in the area.

Here, the propased rezoning involves the change of use, but only of permitted lot Sze. Thus,
while an inconggency with the surrounding arealis cregted, thet inconsgency does not extend to the
activities to be permitted on the land. While there may be a suspicion thet the redl intent of this proposa
isto create upscale resdentid properties, having little or nothing to do with agriculture, that would be
prohibited by the State Land Use Law in any event. | do nat, therefore bdlieve, that this ordinance,
should it become law, would be struck down as having “spot zoning.”
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[I. Contract Zoning

Where a zoning ordinance authorizes a particular useiif the landowner entersinto a covenant to
redrict the usein cartain ways, what is termed “contract zoning” occurs: Such bargaining with the
police power is generdly found to be unlavful. Anderson, supra a 89.21, and any promises made
pursuant to such zoning actions unenforcegble. Carlino vs. Whitepain Investors, 499 Pa. 498, 453
A2d. 1385 (1982).

Thus in Zimmer vs. County of Peoria, 33 11I. App. 3d 612, 338 NE2d.145 (1975), a
landowner seeking rezoning to congtruct a country and western dance hall, agreed to file a covenant
which promised among cther things, thet the property would not be used for any other permitted
busnessuse Finding that to permit each dtizen to be governed by legidation basad on the best dedl
thet he can make with the county would not be consgtent with the notion thet the law should affect dike
al who are amilarly stuated, the Court sruck down the ordinance.

The condition which this bill atempts to impose upon future congruction of so-cdled “ ohand’
housing, imposes aredtriction on this property not placed upon smilar properties, and does so without
any findings asto the necessity to do 0. In S0 doing, this Coundll would, by use of private resrictive
covenants, improperly deprive future coundls of the right to exercise thair legidaive authority to regulate
the zoning of this property. Barton vs. Atkinson, 228 Ga. 733, 187 SE 2d 825 (1972)

Persuasve arguments have been made that the unrestricted use of the “ohand’ processto
evade dengty redriction is a serious problem The proper gpproach to that problem isto determine
where this Stuation exigs and to ded with it on the baas of law of generd gpplicability, not by ad hoc
agreements with individud property owners

V. Condugon

For the foregoing reesons it ismy opinion thet while Condition | of Bill 64, Draft 3, does not
controvert date land use law, nor diesit conflict with Condition B, which is asomewhat superfluous
requirement that the gpplicant followsthe law. Second, while this proposal possess many of the
characteridics of “gpot zoning,” because it would not fundamentaly change the permitted use of the
property it would be defensble. Findly, however, the conditioning of this action on the promise of the
property owners,
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and dl their successors, to refrain from taking advantage of a benfit to which they would otherwise be
entitled, condtitutes zoning by contract, and the condition would not be enforcesble.

Pease contact this office if there are any questions.
Sncady,
By

RICHARD D. WURDEMAN
Corporaion Counsd
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