August 31, 1999

OPINION NO. 99-5

Mr. James Y. Arakaki

Chairman, Hawaii County Council
25 Aupuni Street

Hilo, Hawaii 96720

Dear Chairman Arakaki:

Re Impeachment of Council Members

Thisisin response to your request for awritten response from this office as to whether the
Hawaii County Council may retain specia counsd for itself in impeachment proceedings which have
been indtituted againgt six of the Council’ s nine members. Y ou further ask that if the answer is“no,”
what is the specific provision of law which prohibits the Council from taking this action. We do not find
aspecific prohibition but believe that for the reasons discussed below the Council should instead
consder asking for rembursement of legd fees
aft

(3(3(313(303(3(3( 3333333333333 AAI3AAA3330se.

Thereis a specific provision in the County Charter againgt the corporation counsel representing
any dected officid in an impeachment proceeding. Section 5-2.3 of the Hawaii County Charter. This
provision was an amendment made and incorporated into the 1980 charter. Previous charters provided
that impeachment of elected officias would be as provided for by law. Thisreferred to 8 62-13,
Hawaii Revised Statutes, which dlowed an impeachment petition to be filed with only 25 sgnatures.
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The charter amendment increased the Sgnature requirement to 100 signatures. Thereislittle discusson
in the charter commission minutes on the issue of payment for defense of impeachment proceedings.
There is an exchange between counsd for the commission and a commission member as follows:

MR. OMONAKA: Isit the county’ s obligation to impeach officids....

MR. ODA: That isgtill up in the air, but my shotgun opinion on that would be, no. It

can be initiated by the county council, itsdf, or whomever. Any person can initiate thet.
Impeachment generdly goes through the failure of the officid to act or not act, or

whatever, so for the county to pay for that defense sounds alittle unusud, you might

sy.
MR. OMONAKA: Yes, and on the other hand, if you only have a hundred el ectorates

that can initiate impeachment proceedings, if the guy iskind of unpopular, takes an
unpopular position in the county council, he can be taken to court alot of times.

June 12, 1979 meeting minutes, page 19. Discussion continued as follows:

MR. SENSANQO: Let's say that there is a proceeding, are the signatories to the
proceedings petition libel for this?

MR. ODA: Y ou mean for bringing, let's say, afrivolous action.

MR. SENSANO: Yes.

MR. ODA: | don't ... | suppose it might be possible, but | haven't seen any Situation
likethat. 1 know, for example, under certain kinds of lawsuits, if you lose the case that

you initiated, you can be charged for attorney’ s fees that are incurred by the other party
defending it.!

Transcript from charter meeting of June 12, 1979 attached for your information. Attachment
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We have not located discussion on the issue of corporation counsdl representation. 1t may be
implied from the discusson on this amendment that it was thought thet elther eected officids who are
subjected to impeachment proceedings would bear their own cogts or that they would recover from
those who brought the action.

However, the only reason to look at legidative higory isto determine intent of the lawmakers
and the intent of the lawmakers become important only if needed to interpret anbiguous language in the
law. We cannot conclude that the language is ambiguous. It is clear that corporation counsd may not
represent elected officias in impeachment proceedings. However, the section alowing the retention of
specid counsd if ared necessity exigs wasin the charter a the time of the 1980 amendments and was
not amended. We conclude therefore that this procedure is available. It should be noted that the
procedure was utilized before in the situation of an impeachment action againgt the prosecuting
atorney.?

Common Law

Thereis authority to the effect that public officers and employees are entitled to be defended at
public expense and that this entitlement would apply regardless of statutory or charter provisions.

In Hawaii, the Supreme Court st forth the circumstances under which it is gppropriate for
public funds to be used to pay for alega defense of a county officer or

(3333333333 33333333 AAIAIAAYNAZS, in the end, discretionary.” The court
further sated:

[1]tistrue, as amatter of palicy, that ‘public indemnification of public officias servesin
part to encourage public service” ... Municipdities often remburse officias for legd
feesincurred in defending themsdlves from daims brought againgt them in their individud
capacities. But thereisno legal or mora duty to remburse unless the disputed action

2See attached communications. Attachment B.
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affectsthe public interest, relates to the employee s officid duties, and the officid was
acting in good faith. Citing Machado v. Bal, 31 Haw. 559, 564 (1930); Hart v.
Sagadahoc, 609 A.2d 282, 283 (Me. 1992); and 4 McQuillin Mun Corp § 12.137
(3d Ed.).

Maui County Council, supra, at 108, 929 P.2d at 1358.
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Problems
Ethics Code.

There are some potentia problems presented under the unique circumstances of this case.
While the County Council isthe appropriate body to determine if public funds should be expended and
whether a public purpose would be served by such expenditure under these circumstances, Sx members
of the Council are themsdlves subject to the impeachment action. These members would have to vote
then on amatter of financia interest to themsalves asindividuds. Provisons of the ethics code may
apply. Section 2-83(d) provides that “[n]o officer or employee shdl ... have afinancid interest, direct
or indirect, which might reasonably tend to be incompatible with the proper discharge of his officid
duties or to impair hisindependence of judgment in the performance of his officid duties.....”
Section 2-83(b) provides that “[n]o officer or employee shdl use or attempt to use his officid position
to secure or grant unwarranted privileges, exemptions, advantages, contracts or trestment, for himsdf or
others.” Section 14-3 of the Hawaii County Charter provides that:

It shdl be incumbent upon dl employees or officers of the county to:

@ Make full disclosure in writing to the gppointing authority or to the
council in the case of an eective officer, the possesson or acquisition of any interests,
financid or otherwise as might reasonably tend to create a conflict with the public
interest. Any member of the council who knows of a persona interet, direct or
indirect, in any action proposed or pending before the council shdl disclose such interest
prior to the taking of any vote thereon.

(b) File a copy of such disclosure with the county clerk which shal become
amatter of public record.

Should the Council determine to vote on an expenditure of funds for these legd expenses,
Council members affected should follow the disclosure requirements of the code (8 2-91.1(g)) and
charter and further should determine if they wish to ask the Ethics Board for an advisory opinion on the
propriety of voting on theissue. We bdieveit islikdy that Snce necessity dictates that only Council
members can vote on the issue, that it must be dlowed. But the Ethics Code sets up the Ethics Board
as the body to make these determinations.

Determination by neutra body.
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Another problem is the method of determining whether it is proper for the legd expenses should
be paid for or rembursed. Asthe Maui County Council case discussed, (1) there are three factors to
be found for reimbursement to be judtified: the disputed action affects the public interest; (2) relates to
the employee’ s officid duties; and (3) the officia was acting in good faith. The only body which can
make these determinations and authorize
t

(3333333333333 3333333y one or &l of its own members for

attorney’ s fees, there would be no such presumption of good faith unless there was an atorney generd
opinion or acourt order upon which the vote was based. Powersv. Goodwin, 291 S.E.2d 466
(1982). Another action suggested by the Power s case was for the county commisson to bring a
mandamus action againgt the gppropriate ministerid officer to require him to issue a check for payment
of legd fees.

In this Stuation, al of the above options are available to the Council. The most prudent and
smplest would be to proceed to defend againgt the impeachment proceedings and ask for
reimbursement should the action be resolved favorably.

Sincerdy,
RICHARD D. WURDEMAN
Corporation Counsdl
By
PATRICIA K. O TOOLE
Deputy Corporation Counsdl
PKO:de
Encs.

a\pko\ltrcouncilimpeachment.wpd

APPROVED:
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RICHARD D. WURDEMAN
Corporation Counsel



