November 15, 1999

OPINION NO. 99-6

HARRY TAKAHASHI, Director of Finance
25 Aupuni Street
Hilo, Hawaii 96720

RUSSELL KOKUBUN, Deputy Director of Planning
25 Aupuni Street
Hilo, Hawaii 96720

SUBJECT:  Application of Bond Proceeds

Dear Mars. Takahashi and Kokubun:

Thisisaresponse to your ord inquiry concerning the ability of the adminigtration to apply funds
generated by the sde of bondsto projectsin amounts greater than caled for in the ordinance authorizing
the sdle of the bonds.

The generd rule, under the provisions of the Charter, isthat the Mayor may “...trandfer part or dl of any
unencumbered ba ance between classifications of expenditures or programs within an agency or
executive agency...” Hawaii County Charter 810-9. This section makes no distinction between
operating and capitd budget items; and thus, if there are no other restrictions on the funds, such
transfers may be made.

In the case of bond proceeds, however, other considerations come into play.
It iswell established that municipal bond proceeds can only be used for the purposes authorized. In

mogt dtates, this authorization isin the form of voter gpproved in abond dection, City of Morningside
Hill v. City of Salom, 158 Or. App. 80, 973 P. 2d. 367 (1999); Friends of Chamber Music v. City




and County of Denver, 696 P.2d. 309, (Colo. 1985). InHawaii, HRS Sec. 47-5 hasagmilar
requirement, athough changes are alowed by two-thirds vote of the governing body.
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This limitation is founded upon the theory that bond proceeds are recaived in trust, Thompson v. City
of &. Louis, 253 SW 969 (Mo 1923) and that any breach of thistrust is an unlawful diverson of funds.
Wood v. City of Birmingham, 276 Ala. 544, 165 So. 2d. 95 (1964). This has been held to the true,
even when the announced project becomes impossible or unfeasible. City and County of Denver,
147 Colo. 125, 362 P.2d. 1060 (1961), or when the money is insufficient to pay for the planned
project Sooner State Water Inc. v. Town of Allen, 1964 OK 202, 396 P.2d. 654 (1964), dthough
the combining of bond monies into a single project accomplishing multiple purposes, has been upheld.
Coqginsv. City of Asheville, 278 NC 428, 180 SE. 2d. 149 (1971). An exception, however, has
been found when the bond authorization did not specify the proportion to be applied to the various
specified purposes; in which case executive discretion has been dlowed. City of Gastonia v. Citizens
Nat. Bank, 165 NC 507, 81 SE 755 (1914).

In the case that you present, various improvements were listed along with the relevant appropriation,
and bonds were authorized for the sole purpose of financing the projects authorized by those
appropriations Ordinance 99-41, Sec. 14.

Whereas, in Hawaii such a grict recitation of purpose need not be recited, HRS Sec. 47-3, when itisso
recited, it isbinding. HRS Sec. 47-5.

To summarize should the funds authorized for the expenditure of the bond proceeds for any particular
project be inadequate, they may be supplemented by funds from other sources. They may nat,
however, be supplemented from bond proceeds, unless the procedure outlined in Hrs Sec. 47-5 (1)
(alowing for a change of purpose) is followed.

Sincerdy,

RICHARD D. WURDEMAN
Corporation Counsdl
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